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DJOEST: 

1. An amendment is n o t  mater ia l ,  and a b i d d e r ' s  
f a i l u r e  to  acknowledge r e c e i p t  of t h e  
amendment t h u s  may be waived ,  where t h e  
amendment imposes  no d i f f e r e n t  o r  a d d i t i o n a l  
l e g a l  o b l i g a t i o n s  on  t h e  b i d d e r s  from t h o s e  
imposed by t h e  o r i g i n a l  i n v i t a t i o n .  

2 .  Where a n  amendment m e r e l y  r e l a x e s  a so l i c i t a -  
t i o n ' s  s p e c i f i c a t i o n s ,  a b i d  which d o e s  n o t  
con ta in  a n  acknowledgment of  i ts  r e c e i p t ,  and 
t h u s  i n  e f f e c t  r e p r e s e n t s  a n  o f f e r  to  meet 
t h e  more s t r i n g e n t  o r i g i n a l  r e q u i r e m e n t s ,  is 
r e s p o n s i v e .  

E m m e t t  R. Woody p r o t e s t s  t h e  award to  Gordon Avery o f  
a con t r ac t  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  R6-14-83-805 
i s sued  by t h e  Depar tment  of A g r i c u l t u r e ,  Forest  S e r v i c e .  
Woody c o n t e n d s  t h a t  A v e r y ' s  b i d  s h o u l d  have been  r e j e c t e d  
as n o n r e s p o n s i v e  f o r  i t s  f a i l u r e  t o  acknowledge ,  p r i o r  t o  
b i d  o p e n i n g ,  amendment N o .  0 0 1 ,  which Woody a l l e g e s  was 
mater ia l .  W e  deny  t h e  protest .  

The  IFB r e q u e s t e d  o f f e r s  f o r  t w o  items of s i l v i c u l -  
t u r a l  s e r v i c e s  a t  Umatil la National Fores t ,  Oregon,  w i t h  
awards to  be made based on t h e  low b i d s  f o r  each item. 
B i d s  were opened on September 1 2 ,  1983,  and of t h e  twe lve  
f i r m s  b i d d i n g ,  Avery s u b m i t t e d  t h e  l o w  e v a l u a t e d  b i d  f o r  
item 1--$15,360 f o r  work on 260 acres--and f o r  i t e m  
2--$17,010 f o r  work on  357 acres. Avery,  however,  f a i l e d  
t o  acknowledge r e c e i p t  of amendment N o .  001 .  T h e  second 
l o w  b i d s  were s u b m i t e d  by V700dy i n  t h e  amount o f  $22,520 
for item 1, and $29,826 f o r  item 2. 

T h e  c o n t r a c t i n g  o f f i c e r  waived Avery ' s  f a i l u r e  to  
acknowledge t h e  receipt  of t h e  amendment as  a m i n o r  
i n f o r m a l i t y  b e c a u s e ,  i n  h i s  v iew,  t h e  amendment was i s s u e d  
f o r  i n f o r m a t i o n a l  and c l a r i f i c a t i o n  p u r p o s e s  and t h u s  made 
n o  mater ia l  c h a n g e s  i n  t h e  s o l i c i t a t i o n  and imposed n o  
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a d d i t i o n a l  o b l i g a t i o n s  o n  t h e  b i d d e r s .  I n  t h i s  respec t ,  
F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  ( F P R )  § 1 - 2 . 4 0 5 ( d ) ( 2 )  ( 1 9 6 4  
ea . )  permits w a i v e r  i f  a n  amendment h a s  m e r e l y  a t r i v i a l  o r  
n e g l i g i b l e  e f f e c t  o n  p r i ce ,  q u a n t i t y ,  q u a l i t y  or d e l i v e r y  
o f  t h e  item o r  s e r v i c e s  b i d  o n .  A c o n t r a c t  was a w a r d e d  t o  
Avery  f o r  b o t h  b i d  items o n  September 29.  Woody con te s t s  
t h e  c o n t r a c t i n g  o f f i c e r ' s  v i e w  of t h e  amendment.  

The f o l l o w i n g  c h a n g e s  were made b y  t h e  amendment .  
F i r s t ,  w h i l e  t h e  s o l i c i t a t i o n ' s  o r i g i n a l  s c h e d u l e  r e q u i r e d  
b i d d e r s  t o  quote o n l y  o n e  u n i t  p r i ce  f o r  b o t h  tree t h i n n i n g  
a n d  o t h e r  work €or t h r e e  i n d i v i d u a l  s u b i t e m s ,  t h e  amendment 
s u b s t i t u t e d  a s c h e d u l e  o n  w h i c h  t h e  b i d d e r s  were to  show a 
separa te  u n i t  p r i c e  f o r  t ree  t h i n n i n g  and  a separate  
u n i t  p r i ce  €o r  o t h e r  work  f o r  t h e s e  t h r e e  s u b i t e m s ,  a n d  
t h e n  t o  t o t a l  t h e  s epa ra t e  u n i t  p r ices  t o  a r r i v e  a t  a 
combined  s u b i t e m  u n i t  p r i ce  o n  t h e  r e v i s e d  s c h e d u l e .  (As 
i n  t h e  o r i g i n a l  s c h e d u l e ,  u n i t  prices f o r  e a c h  s u b i t e m  were 
to  b e  t o t a l e d  b y  t h e  b i d d e r ,  w i t h  c o n t r a c t s  t o  be a w a r d e d  
b a s e d  o n  t h e  l o w  t o t a l  f o r  e a c h  i t e m . )  The  c o n t r a c t i n g  
o f f i c e r  s t a t e s  t h a t  t h i s  c h a n g e  was s o l e l y  f o r  i n f o r m a -  
t i o n a l  p u r p o s e s  and  t h a t ,  i n  a n y  e v e n t ,  t h e  unamended 
s o l i c i t a t i o n  a l r e a d y  c o n t a i n e d  a p r o v i s i o n  p e r m i t t i n g  t h e  
c o n t r a c t i n g  o f f i c e r  t o  r e q u i r e  t h e  c o n t r a c t o r ,  a f t e r  a w a r d ,  
t o  f u r n i s h  a b reakdown of i t s  prices f o r  e a c h  p r i n c i p a l  
c a t e g o r y  o f  work  f o r  t h e  purpose o f  d e t e r m i n i n g  e n t i t l e m e n t  
to  progress  p a y m e n t s .  

A b i d  w h i c h  d o e s  n o t  i n c l u d e  a n  acknowledgmen t  of a 
material  amendment  m u s t  b e  r e j e c t e d  b e c a u s e  a b s e n t  s u c h  an 
a c k n o w l e d g m e n t ,  t h e  b i d d e r  is n o t  o b l i g a t e d  t o  comply  w i t h  
t h e  terms of t h e  amendment ,  and  i t s  b i d  is t h u s  n o n r e s p o n -  - 
s i v e .  See James Lopez a n d  S o n s  W h o l e s a l e  Furnip- tors ,  I n c . ,  
B-200849, F e b r u a r y  1 2 ,  1 9 8 1 ,  81-1 CPD 9 7 .  An amendment 

- .--I- -----Iy-- ----- 
is n o t  ma te r i a l ,  h o w e v e r ,  w h e r e  i t  d o e s  n o t  impose a n y  
l e g a l  o b l i g a t i o n s  o n  t h e  b i d d e r  d i f f e r e n t  f rom t h o s e  
imposed  b y  t h e  o r i g i n a l  s o l i c i t a t i o n .  See R e l i a b l e  B u i l d -  
-- i n g  M a i n t e n a n c e ,  I n c . ,  B-211598, September 1 9 ,  1 9 8 3 ,  33-2 
CPD 3 4 4 .  I n  t h a t  case,  t h e  f a i l u r e  t o  a c k n o w l e d g e  may 
be w a i v e d ,  a n d  t h e  b i d  may b e  a c c e p t e d .  - S e e  D z a w e l d ,  -__I 

--- I n c o r p o r a t e d ,  B-209091.2,  A u g u s t  1 5 ,  1 9 8 3 ,  83-2 C P D  2 0 7 .  

-- .------ --- 

Here, t h e  r e q u i r e m e n t  f o r  a b reakdown of u n i t  p r i c e s  
f o r  t h r e e  s u b i t e m s  was n o t  mater ia l  s i n c e  no  s u b s t a n t i v e  
a d d i t i o n a l  o r  d i f f e r e n t  r e q u i r e m e n t  was imposed  o n  t h e  
b i d d e r s  f r o m  t h a t  i n  t h e  unamended I F B .  S e e  O w l  Resources 
Compani ,  B-210094, A p r i l  2 9 ,  1 9 8 3 ,  83-1  C P D  461 .  T h a t  i s ,  
t h i s  e l e m e n t  o f  t h e  amendment  had  no  rea l  e f f e c t  on  pr ice ,  

- .I-_-- 
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q u a n t i t y ,  q u a l i t y  o r  d e l i v e r y  o f  t h e  s e r v i c e s .  -- S e e  FPR 
s 1 - 2 . 4 0 5 ( d ) ( 2 ) .  W e  t h e r e f o r e  agree w i t h  t h e  c o n t r a c t i n g  
o f f icer  t h a t  t h e  c h a n g e  was n o t  ma te r i a l .  

S e c o n d ,  t h e  amendmen t  b r o a d e n e d  t h e  t y p e  a n d  c l a s s  o f  
e q u i p m e n t ,  i n c l u d i n g  t r ac to r s ,  t h a t  w o u l d  be c o n s i d e r e d  
acceptable f o r  p e r f o r m a n c e  o f  t h e  work. T h e  amendment  a l s o  
c h a n g e d  s e v e r a l  c o r r e s p o n d i n g  s e c t i o n s  o f  t h e  s p e c i f i c a -  
t i o n s ,  s u b s t i t u t i n g  t h e  word " e q u i p m e n t "  f o r  t h e  word 
" t r ac to r s "  t o  r e f l e c t  t h e  r e l a x e d  e q u i p m e n t  u s a g e  s t a n d a r d s  
o f  t h e  amended s o l i c i t a t i o n .  T h e  p ro t e s t e r  a g r e e s  t h a t  t h e  
amended s o l i c i t a t i o n  o n l y  b r o a d e n e d  t h e  t y p e  a n d  c l a s s  o f  
e q u i p m e n t  p e r m i t t e d  t o  be u s e d  f o r  t h e  p e r f o r m a n c e  of t h e  
w o r k ,  b u t  argues t h a t  t h e  c h a n g e  n e v e r t h e l e s s  was 
ma te r i a l .  W e  m e r e l y  n o t e ,  h o w e v e r ,  t h a t  by f a i l i n g  t o  
a c k n o w l e d g e  t h e  amendmen t ,  Avery s u b m i t t e d  a b i d  i n  w h i c h  
i t  i n  e f f e c t  a g r e e d  to  p e r f o r m  t h e  work  u n d e r  s t r i c t e r  
e q u i p m e n t  u s a g e  s t a n d a r d s  t h a n  t h o s e  permit ted b y  t h e  
amended s o l i c i t a t i o n .  I n  t h i s  r e spec t ,  a b i d  t h a t  o f f e r s  
t o  s u p p l y  more t h a n  t h a t  w h i c h  is r e q u i r e d  b y  t h e  g o v e r n -  
m e n t  u n d e r  a n  IFB p r o p e r l y  may b e  accepted as r e s p o n s i v e .  
C h a r l e s  ----- V. C l a r k  CompanX,-Inc- . ,  ---- 59 Comp. Gen.  296- ( 1 9 8 0 ) ,  
'80-1 CPD 1 9 4 .  T h i s  g r i n c i p l e  is e q u a l l y  a p p l i c a b l e  
when a b i d d e r  f 3 i l s  t o  a c k n o w l e d g e  a n  amendment  w h i c h  
m e r e l y  r e l a x e s  t h e  s p e c i f i c a t i o n s .  Abhe & S v o b o d a ,  111 I n c . ,  
3 -202493 ,  J u l y  2 7 ,  1 9 8 1 ,  81 -2  C P D  63.-AzGrdingly, Avery ' s  
f a i l u r e  t o  a c k n o w l e d g e  t h e s e  c h a n g e s  i n  t h e  amendment  w o u l d  
n o t  r e q u i r e  r e j e c t i o n  o f  t h e  f i r m ' s  b i d .  

N e x t ,  t h e  s o l i c i t a t i o n ,  a s  a m e n d e d ,  p r o v i d e d  as 
follows ( a m e n d m e n t  N o .  0 0 1  a d d e d  t h e  u n d e r l i n e d  
s e n t e n c e s ) :  

' I .  . . S c a r i f y  a l l  major s k i d  t r a i l s  . . . 
a n d  l a n d i n g s  w i t h i n  u n i t s .  S c a r i f i c a t i o n  
shall b e  d o n e  t o  a d e p t h  of 13 i n c h e s  o r  t o  
b e d - r a c k  w h i c h e v e r  is r e a c h e d  Eirst. A 
maximum r i p p i n g  w i d t h  o f  2 4 2 s h a l l  be a l l o w e d  
f o r  s i n g l e  r i p p e r s .  A maximum r i p p i n g  w i d t h  - --- 
of 48"  s h a l l  be allowed w i n g e d  r i p p e r s . "  

F7oody a r g u e s  t h a t  t h e  amendmen t ,  by s p e c i f y i n g  r i p p i n g  
w i d t h s ,  imposed a " r i p p i n g "  o p e r a t i o n  o n  t h e  b i d d e r s  t h a t  
is e n t i r e l y  d i f f e r e n t  f r o m  s c a r i f i c a t i o n  a n d  t h u s  c a n  h a v e  
a s u b s t a n t i a l  e f f e c t  o n  p r ice .  T h e  a g e n c y  s t a t e s ,  h o w e v e r ,  
t h a t  t h e  o p e r a t i o n s  a r e  s i m i l a r - - b o t h  i n v o l v e  b r e a k i n g  u p  
t h e  f o r e s t  f l o o r  b y  a b l a d e  m o u n t e d  t o  a t r a c t o r  i n  
p r e p a r a t i o n  f o r  s e e d i n g - a n d  t h a t  a n y  p r i c e  impact is 

--- --- -- -----I---I 
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m i n i m a l  i n  r e l a t i o n  t o  t h e  d i f f e r e n c e  i n  p r ice  b e t w e e n  t h e  
l o w  a n d  s e c o n d  low b i d s .  

Woody h a s  p r e s e n t e d  no  e v i d e n c e  i n  s u p p o r t  o f  i t s  v iew 
t h a t  t h e  c h a n g e  imposed  a m a t e r i a l l y  d i f f e r e n t  o p e r a t i o n  o n  
t h e  b i d d e r s  t h a t  c o u l d  h a v e  a s u b s t a n t i a l  e f f e c t  o n  p r i c e .  
The a g e n c y  h a s  f u r n i s h e d  o u r  O f f i c e  e x t r a c t s  f rom T e r m i n o l -  
ogy of Fores t  S c i e n c e ,  T e c h n o l o g y  P r a c t i c e  and  P r o d u c t s  
( 1 9 7 1 ) ,  a p u b l i c a t i o n  of t h e  S o c i e t y  o f  Amer ican  F o r e s t e r s ,  
w h i c h  d e f i n e s  t h e  t w o  o p e r a t i o n s  as v i r t u a l l y  i d e n t i c a l .  
The p ro tes te r  h a s  t h e  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  i t s  
case: 
R e c o n s i d e r a t i o n ,  B-185103,  May 2 4 ,  1 9 7 6 ,  7 6 - 1  CPD 337 .  

Re l i ab le  M a i n t e n a n c e  S e r v i c e ,  I_ 1nc . - -Reques t  - ---- for 

B a s e d  o n  t h e  r e c o r d  b e f o r e  us; t h e  protester  h a s  n o t  m e t  
i t s  b u r d e n  o f  p r o o f ,  a n d  w e  t h e r e f o r e  a re  c o n s t r a i n e d  t o  
accept  t h e  Forest  S e r v i c e ' s  c h a r a c t e r i z a t i o n  o f  t h i s  c h a n g e  
as n o t  mater ia l .  

F i n a l l y ,  t h e  amendment  made o b v i o u s l y  m i n o r  c l e r i ca l  
c h a n g e s :  r e n u m b e r i n g  work  area 1 3  as areas  13A and  13R; 
a d d i n g ,  f o r  mater ia l  t o  be y a r d e d  a n d  d e c k e d ,  t h e  w o r d s  
" c r e a t e d  and  r e s i d u a l "  a f t e r  t h e  w o r d s  " a l l  ma te r i a l ; "  and  
c o r r e c t i n g  r o a d  numbers  o n  a map c o n t a i n e d  i n  t h e  s o l i c i -  
t a t i o n .  The  protester  d o e s  n o t  s u g g e s t  t h a t  t h e s e  c h a n g e s  
were mater ia l .  

Woody a l so  q u e s t i o n s  t h e  f a c t u a l  r e a s o n s  a d v a n c e d  by 
t h e  F o r e s t  S e r v i c e  i n  i ts  d e t e r m i n a t i o n  t o  p r o c e e d  w i t h  the 
award  of t h e  c o n t r a c t  b e f o r e  r e s o l u t i o n  o f  t h e  p r o t e s t .  
However ,  s i n c e  we h a v e  f o u n d  n o  meri t  to  Woody's  p r o t e s t ,  
so t h a t  Avery  was e n t i t l e d  t o  t h e  award  i n  a n y  case ,  t h e s e  
matters a re  a c a d e m i c  a n d  n e e d  n o t  be c o n s i d e r e d .  

The  p r o t e s t  is d e n i e d .  
4 

W 
Comp t r o 11 e t G e  de r a 1 
of t h e  V n i t e d  S t a t e s  

- 4 -  




